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Article

SeVs and the PSED

Given the controversial nature of lap-dancing clubs and th
attract, many thought that the public sector equality duty w

against granting SEV licenses. Jeremy Phillips QC and Michael Feeney beg to differ

e local opposition they regularly
ould offer a conclusive argument

Inan unreported judicial review against the grant of a sexual
entertainment venue (SEV) licence, which was settled by
consent in May 2017, Mrs Justice Jefford said: “There is no
direct evidence that the defendant [Sheffield City Council]
has had due regard to the public sector equality duty (as it
is required to do under s 149 of the Equality Act 2010). The
decision gives no indication that it has been considered...
Further, there is a tenable basis for the claimant’s inference
that the defendant has wrongly ignored objections based on
the potential impact on gender equality, treating them as
moral objections and irrelevant.™

Despite the relevance of the public sector equality duty
(PSED) and considerations of gender equality to SEV licences,
thereis no other caselaw, guidance orinformation on how the
PSED interacts with SEV licensing. The Home Office Guidance
on SEVs briefly discusses the applicant’s rights under Article
10 and Article 1, Protocol 1 of the European Convention on
Human Rights without mentioning the PSED, and the Home
Office’s Guidance issued under s 182 of the Licensing Act 2003
references the PSED in two short paragraphs, again without
explaining how the PSED might apply in practice.?

Given the arguably obvious relevance of the PSED to SEV
licensing and the lack of current guidance or information,
this article seeks to explore how the PSED might properly
interact with SEV licensing. Part | provides an outline of the
relevant legislative background for SEV licensing and the
PSED. Part Il argues that while the PSED might at first blush
dppear to militate against the grant of any SEV licence, in
Practice the application of the PSED is more complicated.
Finally, Part IIl concludes with suggestions as to how local
authorities should approach their duty under the PSED when
performing their statutory functions related to SEVs.

s:rt I: Legislative background
€ Local Government (Miscellaneous Provisions)
Act 1982
Th .
firset control of SEVs via licensing was introduced for the
time by s 27 of the Policing and Crime Act 2009,

whi
Ich amended Schedule 3 of the Local Government
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(Miscellaneous Provisions) Act 1982 (LG(MP)A) to bring
SEVs  within the regulatory regime governing “sex
establishments” The provisions of Schedule 3 only come
into force if local authorities resolve to adopt them and take
the steps prescribed. It is believed that most (if not all) local

authorities in England and Wales have resolved to adopt the
1982 Act.

In para 2A(1) of Schedule 3, an SEV is defined as “any
premises at which relevant entertainment is provided before
a live audience for the financial gain of the organiser or the
entertainer”. Para 2A(2) defines “relevant entertainment” as
any live performance or any live display of nudity “which is of
such a nature that, ignoring financial gain, it must reasonably
be assumed to be provided solely or principally for the
purpose of sexually stimulating any member of the audience
(whether by verbal or other means)”. The definition of SEVs
is therefore broad and can include gay clubs, burlesque
venues, and “swingers” bars as well as lap-dancing and other
similar venues.

A licence for an SEV can be granted for up to one year, and
the licence can be subject to conditions.” A local authority
can also make regulations prescribing standard conditions
which apply to all licences granted for sex establishments,
unless specified otherwise.” Under para 12(3), an application
for renewal or grant of an SEV licence can be refused on the

following grounds:

(a) that the applicant is unsuitable to hold the licence
because of a criminal conviction or any other

reason;

(b) that if the licence were granted the business would
pe carried on for the benefit of someone who would

not have been granted the licence;

(c) that the number of sex establishments in the
relevant locality is equal to or exceeds the number
which the authority considers appropriate; and

See the Home Office’s Guidance on SEVS (2010) for more background
3 ee
information on SEVs
4 Sectlon2(l)-(4)‘LG(MP)AA
schedule 3, para 8, LG(MP)A.
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sion simply because it would have given
eight to the equality implications of the




alocal authority ever granting an SEV licence. Of particular
concern, arguably, will be the safety of women both inside
and outside of a venue, as well as the potential for SEVs to
contribute to the sexual objectification of women, which
leads in turn to inequality and violence. If a local authority
musthavedue regard tothe need to eliminate discrimination,
advance equality of opportunity and foster good relations
petween men and women, then how, it is often said, can an
SEV licence ever be justified?

These are strong arguments, and in many cases they may
carry signiﬁcantweight, especially since as previously noted,
the legislation allows local authorities to conclude that it is
not appropriate to have any SEVs in a relevant locality. As
Karon Monaghan QC put it to the House of Commons Women
and Equalities Committee in 2018, SEVs “have an impact on
the wider community because they promote the idea that
sexual objectification of women and sexual harassment
commonly in those environments is lawful and acceptable...
How are we [licensing SEVs] in the 21* century? We are not
going to get rid of sexual violence if we mandate the sexual
objectification of women in licensed venues.”

Despite the force of these arguments, the relationship
between the PSED and SEV licensing is, we suggest, more
complicated than it might at first appear. To start with,
many organisations (such as the International Union of Sex
Workers) argue that sex workers have a right to workin gainful
employment in a safe and properly regulated environment.
Licensing, in particular the ability to impose conditions,
gives local authorities considerable power to control and
regulate SEVs. If SEV licences are not granted then this power
will not be exercised, the practical effect of which might
be that sex workers are unable to find lawful employment,
or are obliged to work in more far more dangerous and
unregulated conditions. For example, a study into the nature
and prevalence of sex work in the UK commissioned by the
Home Office noted that “some erotic dancers identified
the revocation of many SEV licences following the Policing
and Crime Act 2009, without attendant scrutiny of working
conditions, as problematic: ‘suddenly [there were] fewer
venues to work in, and a surplus of labour. Not enough work
togo around creates a race to the bottom in terms of value...
The clubs that survived the cull now have a monopoly, and
€an control working conditions to their own benefit.’ (Female
Erotic Dancer)”¢ A complete ban on SEVs and subsequent
:::gmation would create a tension between the supporters

chameasure and those who see sex work as a legitimate
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and co
s, fons.:nsual form of entertainment, provided it is made
r'those concerned and properly regulated.

Second, it i i
. d: Il' IS necessary to consider those with “protected
undractenstncs other than women, such as those who have
A i
fgone genderreassignment or who are not heterosexual.

In rece
nt years, there has been a proliferation of pansexual

and
polysexual sex clubs. In certain circumstances,

refus.ing a licence for such clubs could possibly amount
to discrimination, as doing so might deprive those with
such protected characteristics from having access to safe,
regulated SEVs that cater to their own sexual preferences.
The same regulatory considerations highlighted above for
“traditional” SEVs such as lap-dancing clubs also apply, of
course, to pansexual or polysexual sexclubs, Ifthereis no safe,
regulated environment for such venues, then underground

versions of these clubs might become dangerous places to
work or frequent.

Therefore, while the PSED is highly relevant to SEV licences,
it is not obvious that the application of the PSED in practice
will always lead to the same conclusion. Everything depends
on the facts and circumstances of each individual case, with
the number of sex establishments in the relevant locality and
the nature of the SEV proposed being particularly important
factors. The arguments of those who oppose SEVs on the
grounds of gender equality will often carry great weight, but
should not necessarily be determinative. The PSED might
even, in certain circumstances, be a factor supporting the
granting of an SEV licence.

Part IlI: Suggestions for local authorities
The fact that the PSED can cut both ways leaves local
authorities in a difficult position when considering SEV
licence applications and the adoption of SEV policies. This
article concludes by offering a few points of advice for how
local authorities might discharge the PSED.

First, it is crucial to remember that the PSED does not
require a specific outcome, and the duty is to have “due
regard” tothe three equality objectives set outins149(1). The
Equalities and Human Rights Commission (EHRC) Tthn:ca{
Guidance on the PSED states that “how much regard is ‘due
will depend on the circumstances and in particular on the
relevance of the aims in the general equality duty to the
decision or function in question. The greater the relevance

and potential impact, the higher the regard required by the

duty.”

The emphasis is, therefore, on taking the general equality
considerations in s 149(1) seriously and placing them at
the heart of decision-making; there is no requirement that

9 The EHRC Technical Guidance on the Public Sector Equality Duty

(February 2021), para 2.20.

4—4




(2018) EWHC 1551
the fact that the

lpeal authorities |
ts of regulatior, |,

ng stringent zer,
jal entertainmen,

harm to women
es and following
tions designed to
SED is a continuing

an increase

RC Technical
body subject to
ce suggesting
is, or could

application of the PSED
some commentators have suggested.

Jeremy Phillips QC
Barrister, Francis Taylor Building

Michael Feeney
Pupil Barrister, Francis Taylor Building

\*—
15 The EHRC Technical Guidance on the Public Sector Equality Duty
(February 2021), paras 5.46-5.48.

16 House Commons Women and Equalities Committee, Sexual
Harassment of Women and Girfs in Public Places: Sixth Report of Session 2017
2019 (2018), para 142.

Technical Guidance on the Public Sector Equality Duty
(February 2021), para 3 6. 5;,




